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Introduction

On 4th October 1991 in Madrid the Parties of the Antarctic Treaty have
adopted the Protocol on Environmental Protection', which as an integral part
of the Treaty, designates Antarctica as a natural reserve devoted to peace and
science. It establishes also a comprehensive, legally binding regime for ensuring
that all activities undertaken in Antarctica are consistent with protection of the
environment and its dependent and associated ecosystems. The adoption of the
Protocol was a turning — point in the protracted struggle for the preservation
and protection of the Antarctic environment carried on for the last three
decades within the framework of the Antarctic Treaty System (ATS). Before
presenting the genesis and contents of that international instrument, let us take
a glance at the object of its protection and try to explain what makes it so
extraordinary as requiring special legal regulations.

It is generally agreed, that Antarctica represents a unique in global scale
ecosystem, based on a very fragile balance, the shaking and disruption of
which, might have unpredictable consequences for our whole planet. No
wonder, therefore, that Antarctica is defined to-day as ,,world’s scientific zero
— area”. But, the unprecedented intensification of various human activities
— in particular scientific, economic and tourist — created for the Antarctic
environment, imminent threats, demanding adequate conservation measures
and a comprehensive legal protection.
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The Antarctic natural reserve designated by the Protocol follows the 60°
South boundary established by the Antarctic Treaty and known as the
Antarctic Treaty area, which covers the entire Antarctic continent with its ice
shelves and considerable parts of the Southern Ocean with its islands?. The
scientific investigations have proved that the pristine environment of the
Antarctic needs to be maintained, not just for the protection of Antarctica per
se, but for the protection of the entire planet, especially since it serves as
a unique ,,control” environment for the entire globe. The discovery in 1978 of
ozone layer depletion and its alarmingly rapid dissipation over Antarctica have
dramatically stressed the importance of that environment for our planet.
Antarctica and the Southern Ocean play important role in interactive physical,
chemical and biological processes that regulate the total Earth System. The
Antarctic ice sheet contains enough water to raise global sea level world wide
up to 60 metres in case of green-house climate warming. Thus, any future
pollution, contamination or other, even the the smallest man-made alterations
in the Antarctic environment, might all too easily destroy its fragile natural
balance.

Taking into account these circumstances, the authors of the Protocol have
acknowledged in its Preamble ,,the unique opportunities Antarctica offers for
scientific monitoring of and research on processes of global as well as regional
importance”. Thus, any considerations on the Antarctic environment must be
done within its global context®.

From the Antarctic Treaty
to the Protocol on environmental protection

Environmental protection is today one of the central global issues affecting
whole mankind. In the polar regions, particularly in Antarctica, it has special
dimensions and peculiar challenges. Different was the situation in the days
when the Antarctic Treaty was signed. In 1959, protection of the environment
was in international relations an insignificant, and in Antarctica — at least in
the eyes of the Treaty’s authors — a non-existent problem. In result, the
preservation and protection of the Antarctic environment — as distinct from
conservation of living resources referred casually in Art. IX par. 1f — was not
even mentioned in the 1959 Treaty. It touched upon that problem only
indirectly and marginally in the articles dealing with the prohibition in
Antarctica of military activities (Art. I par. 1), of nuclear explosions and the
disposal there of radioactive waste material (Art. V par. 1).

That unfortunate omission was noticed by the Treaty parties just in time
to rectify it. In the subsequent years, concern for the environment has been
a dominant feature of the public attitude of the Antarctic Treaty Consultative
Parties (ATCP), displayed both in the considerable number of the recommen-
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dations on that subject passed by the Antarctic Treaty Consultative Meetings
(ATCM) since its first session, and in their contents. As of 1992, a majority of
some 200 recommendations adopted at the Consultative Meetings pertained
the protection and preservation of the Antarctic environment and its ecosystem
as a whole.

The Antarctic Treaty, while lacking specific environmental stipulations
explicitly points to preservation and conservation of living resources in
Antarctica (Art. IX par. If), as one of the measures coming within the scope
of Treaty’s principles and objectives on which the recommendations are made
by the ATCP. In the first instance, the conservation measures adopted under
the ATS have been of preventive nature, being designed before any serious
damage can be inflicted upon the vulnearble Antarctic environment. Acordin-
gly, the fundamental principles of the gradually developing legal regime for the
conservation of the Antarctic nature were broadly outlined in a number of the
ATCMs recommendations, adopted following the frequent suggestlons by the
Scientific Committee on Antarctic Research (SCAR)*.

First, the Consultative Parties concentrated on drafting measures for the
conservation of animals and plants indigenous to Antarctica. These efforts,
which started already at the first meeting, at the initiative of SCAR, culminated
in 1964 in the adoption of the ,,Agreed Measures for the Conservation of
Antarctic Fauna and Flora™’,

But the key element of the Antarctic conservation regime is the highly
developed comprehensive system of protected areas and sites, with precise
conservation rules, formulated by specific ATCMs recommendations®,

Another environmental measure instituted by the ATCPs were specific
recommendations relating to the use of radio-isotopes, oil contamination,
waste disposal, the prohibition on the disposal of nuclear waste, environmental
impact assessment procedures, environmental monitoring, prevention, control
and response to marine pollution etc’.

Two instruments are of special importance for the preservation and
protection of the environment, namely the Code of Conduct for Antarctic
Expeditions and Station Activites?, adopted in 1975, after consultations with
SCAR and the Statement of Accepted Practices and the Relevant Provisions
of the Antarctic Treaty, Including Guidance of Visitors to the Antarctic®,
adopted in 1979.

Although at present, most of the international legal rules governing the
protection and preservation of the Antarctic environment are derived primarily
from the ATS itself, a number of universal, regional and bilateral agreements,
dealing primarily with preservation of wildlife apply to Antarctica as well'°.

A turning—point in the emergence of the Antarctic environmental legal
regime was marked in the transition from the means of facultative re-
commendations to the legally binding international agreements!!. The nu-
merous recommendations on environmental issues passed by the Consultative
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Meetings turned out to be an invaluable point of departure and source of
information in the drafting of such agreements. In result, at present, the legal
framework of the Antarctic environmental law includes alongside with the
relevant Antarctic Treaty provisions and the extensive body of ATCMs
recommendations, the Convention of 1972 for the Conservation of Antarctic
Seals'?, the Convention of 1980 on the Conservation of Antarctic Marine
Living Resources and the mentioned Protocol of 1991 on Environmental
Protection'®. Environmental conservation played also a major role in the
drafting of the Convention of 1988 on the Regulation of Antarctic Mineral
Resource Activities'* and provoked the adoption of the said Protocol.

The Protocol on environmental protection

The protection of the environment was often contrasted with other ac-
tivities in Antarctica, in particular such as scientific research'®, economic
exploitation'® or tourism'’. But the strongest objections have raised plans for
the exploitation of Antarctic mineral resources. The six year long negotiations
on the Antarctic Minerals Convention were accompanied with unprecedented
manifestations of protests and pressure on the contracting parties. These
objections originated from two circles: non-governmental environmentalist
movements'® and the developing countries. While the former objected mainly
in the field, the latter acted through diplomatic channels, primarily in the UN
forum. Though their concerted actions did not prevent the adoption of the
Antarctic Mineral Convention, they influenced strongly its final text. Under
the growing external pressure the positions of individual negotiating parties
changed substantially, subject their changing policies and interests'®.

In result, the Antarctic Minerals Convention became very much the product .
of a compromise between the need to preserve Antarctica’s unique environment
and the desire to exploit the possible resources of the continent. In the end the
Consultative Parties made considerable concessions on the environmental issue
in the final text. They did not satisfy, nowever, the environmentalists, aware
that any extractive mineral activity will threaten the delicate Antarctic environ-
ment. The opening for signature in 1988 of the Antarctic Mineral Convention
provoked a new wave of violent protests and opened the last stage of the long
struggle for their final goal: the total prohibition of the exploitation of
Antarctic mineral resources. The environmentalist gathered sufficient momen-
tum that even some governments which had previously supported the Conven-
tion began to indicate reservations about its viability.

The State opposition was led by Australia which indicated in April 1989
that it would not ratify the Mineral Convention. France soon adopted a similar
position to Australia and the two countries declared that they would lead
a campaign for the abandonment of the Convention. That move was opposed
by some Consultative Parties, especially the United Kingdom and the United
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States. But Australia and France did not confine themselves to simply
proposing the abandonment of the Convention, but started a campaign for the
elaboration of an alternative legal regime within the ATS, which would provide
for the total prohibition of mineral activities and a comprehensive system of
the protection of the Antarctic environment and its dependent and associated
ecosystems.

The effect of the joint Australian-French action was to split the hard-won
— after six years efforts — consensus among the Consultative Parties. A group
of countries led by the United Kingdom and the United States maintained that
the environmentalists’ goals could be achieved without necessarily prohibiting
the mining, which could be permitted only under stringent environmental
conditions set out in the Convention. By mid-1989, however, several states,
including New Zealand (the promoter of the Minerals Convention), Italy,
‘Belgium and Poland had officially declared their support for a total ban on
mining in Antarctica, with many states indicating their sympathy for the
motion.

At the XV ATCM held in Paris in October 1989, France and Australia,
supported by Belgium and Italy, proposed that Antarctica be declared a ,,Na-
ture Reserve — Land of Science” and, with that object in mind submitted two
papers?, containing among other the possible components of a convention on
the comprehensive protection of the Antarctic environment. Wide-ranging
debate at that Meeting on the item entitled “Comprehensive measures for the
protection of the Antarctic environment and dependent and associated ecosys-
tems”, which focussed on six working papers submitted respectively by France
and Australia, Chile, New Zealand, United States and Sweden?, revealed that
a broad consensus had emerged in favour of embodying such measures in a new
international legal instrument. The discussion covered all aspects of environ-
mental protection in Antarctica and encompassed a range of considerations on
how to prevent, reduce and mitigate adverse impacts on Antarctic terrestrial,
marine and atmospheric environments. These ranged from specific regulation
of waste disposal and marine pollution control, to improving the protected
system and integrating prior assessment of potential adverse environmental
impacts into the planning stages of Antarctic activities. The value of Antarctica
for science was also strongly emphasized. But, the crucial controversial issue
remained the ban of mining and the ,moratorium” on mineral resource
activities in Antarctica, instituted by the Fourth Special ATCM. After ad-
option of Draft Principles of Comprehensive Measures, the Consultative
Parties recommended to convene in 1990 a Special ATCM ,,to explore and
discuss all proposals relating to the comprehensive protection of the Antarctic
environment and its dependent and associated ecosystems”?.

The XI*™ Special ATCM held in November 1990 in Vifia del Mar Chile
was partly a response to the well-founded concerns of the environmentalists
that the mining activities might jeopardize the Antarctic environment, but also
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an expression of their long-standing nostalgia for a comprehensive and legally
binding Antarctic ecological regime. The Consultative Parties came to Chile
deeply divided on the antagonistic character of the exploitation of mineral
resources and the environmental protective measures in Antarctica, and
attempted to find a compromise formula between a short-term moratorium on
mining and an unconditional ban. The Chile meeting did adopt a draft
Protocol on Environmental Protection, but was unable to reach consensus on
the mining issue®.

The break through came at the next session of the Meeting?, held in
Madrid in April, June and October 1991. The change in the position of the
United Kingdom, the principal supporter of the Antarctic Mineral Convention,
and leading opponent of the complete ban on mining, and its support lend to
moratorium on mineral exploitation?® was a major setback for the mining
lobby. Thanks to a mediation by the delegation of Norway, the Madrid
meeting reached a compromise and committed itself to a 50-year moratorium
on mining in Antarctica incorporated into a Protocol to the Antarctic Treaty.

Although the results of the Madrid Meeting were declared as ,,a historical
landmark in environmental protection” and praised as a major victory of the
environmentalists, some experts and authors were sceptical on the practical
value of the reached compromise, stating that” on the face of it the Madrid
Protocol represents a major diplomatic coup for the Australian initiative and
the environmental lobby generally. /.../ With respect to the ban on mining the
strength of the Madrid Protocol lies in the fact that it is neither a compromise
nor a moratorium. Once it becomes operational it could constitute an effective
indefinite ban on mining because it gives each Consultative Party that is
opposed to mining the power to veto any attempt to introduce mining on the
continent at any time. Paradoxically this strength could also be a source of
weakness. At the meeting of the ATS held in Madrid in June 1991 to finalise
the draft Protocol, the United States rejected the veto-powers granted to States
under Article 24 in respect of the ban on mining. It argued instead that the
50-year period should be considered a moratorium as such and that if at the
expiry of the date, there is no unanimity on the lifting of the ban, any State
party to the Protocol should be entitled to opt out of the agreement if so
wished %, A

As a result of the amazingly brief but hot deliberations, the XI'"® Special
ATCM adopted the Protocol on Environmental Protection to the Antarctic
Treaty”’ and four Annexes to the Protocol, which form an integral part thereof,
namely: Annex I on Environmental Impact Assessment, Annex II on
Conservation of Antarctic Fauna and Flora, Annex III on Waste Disposal and
Waste Management and Annex IV on Preservation of Marine Pollution. The
Protocol (Art. 9 par. 2) provides for the possibility of adopting additional
Annexes. The XVI'"t ATCM availed itself of this opportunity and adopted
Annex V on Area Protection and Management®. The Meeting further
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discussed proposals for new Annexes on Tourism and on Liability. The
drafting of the Protocol in general terms and the transfer of all detailed issues
into the annexes, which are unlimited in number, made that international
instrument open and flexible, and free to respond to future environmental
needs and requirements.

The Protocol provided that it will be opened for signature in Madrid
on 4.X.1991, and thereafter in Washington D.C. until 3.X.1992. The
XVI® ATCM , stressed the absolute priority of the earliest possible ratification
and entry into force of the Protocol” and ,in the meantime, as far
as possible and in accordance with their legal system, the provisions
of the Protocol should be applied, as appropriate, by all Parties to
the Treaty””. ' '

~ The Protocol shall supplement the Antarctic Treaty (Art. 4 par. 1) and be
consistent with other components of the ATS (Art. 5). The resignation by its
authors of the usual method of drafting an independent convention and the
choice instead of the form of a Protocol, brings that instrument closer to the
Antarctic Treaty than any of the previous ATS components and rectifies the
unfortunate omission committed in 1959. It also offers to the ATS new
development procedures, avoiding the largely feared modifications or amend-
ments of the Treaty itself. '

The Protocol is composed of a Preamble, 27 articles, a Schedule on
arbitration and the mentioned Annexes.

In Article 2 ,the Parties commit themselves to the comprehensive
protection of the Antarctic environment and dependent and associated
ecosystems and hereby designate Antarctica as a natural reserve, devoted to
peace and science”.

In the comprehensive Art. 3 on Environmental Principles, the Parties
resolve that ,,activities in the Antarctic Treaty area shall be planned and
conducted so as to limit adverse impacts on the Antarctic environment and
dependent and associated ecosystems” and ,so as to accord priority to
scientific research and to preserve the value of Antarctica as an area for the
conduct of such research, including research essential to understanding the
global environment”.

One of the central provisions is the brief Art. 7 on prohibition of mineral
resource activities, other than scientific research.

The activities under the Protocol are regulated through a complex structure
of institutions, a regimented application procedure, rules of dispute settlement
and a set of environmental conditions. Together, they form a comprehensive
and coherent Antarctic environmental legal regime. ‘

The Protocol provides for two institutions to carry out its purposes: 1 — the
Antarctic Treaty Consultative Meetings (Art. 10) and 2 — the Committee for
Environmental Protection-(Art. 11). The functions of the Committee (Art. 12)
newly established by the Protocol shall be to provide advice and formulate
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recommendations to the Parties in connection with the implementation of the
Protocol and its Annexes.

The Protocol provides for application procedures, including: 1 — individual
and collective inspection system (Art. 14), 2 — emergency response action
(Art. 15), 3 — rules and procedures relating to liability for damage (Art. 16)
and 4 — annual reports by Parties (Art. 17).

Special procedure for dispute settlement is provided in the Protocol
(Art. 18 —20) itself, while the attached Schedule to the ' Protocol, in
its 13 articles, establishes the Arbitral Tribunal and is setting up its
procedure. With reference to Art. 18, the XI"™ Special ATCM agreed
that an inquiry procedure should be elaborated to facilitate resolution
of disputes concerning the interpretation of Article 3 (on environmental
principles) with respect to activites undertaken or proposed to be undertaken
in the Antarctic Treaty area. The Meeting noted also that, with regard
to the competence of the Arbitral Tribunal under Articles 19 and 20
of the Protocol to make an award upon any matter, it was understood
that the Tribunal would not make determinations as to damages until
a binding legal regime had entered into force through an Annex or
Annexes on liability.

The apparent shelving of the Minerals Convention in favour of the Madrid
Protocol will seem to suggest a setback for the mining lobby and an ascendancy
of the environmentalist party within the ATS framework.

A solemn Declaration on the 30" Anniversary of the Entry into Force of
the Antarctic Treaty, adopted at the XVI*"®t ATCM, calls upon the ATCP to
take the necessary steps to achieve the earliest possible entry into force of the
Protocol and ensure that as fast as possible and, consistent with their legal and
constitutional processes, the provisions of the Protocol and its Annexes are
applied to their activities in Antarctica.

Environmental impact assessment

Impact assessment is considered to be the acid test of the Treaty powers
protection of the Antarctic environment. No wonder, therefore, that it was
chosen as subject of Annex I to the Protocol, which in Article 8 commits the
Parties to ensure that the assessment procedures set out in that Annex are
applied in the planning processes leading to decisions about activities
undertaken in the Antarctic Treaty area pursuant to scientific research
programmes, tourism and all other governmental and non-governmental
activities for which advance notice is required under the Treaty's Art. VII
par. 5, including associated logistic support.

There are no binding rules under the Antarctic Treaty requiring cooperative
environmental impact assessment or analyses in advance of major construction
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projects. Such procedure was recommended in 1973 by SCAR, which suggested
,»a comprehensive statement of anticipated short-term and long-term effects on
the environment and its intimately associated macro- and micro-biota, together
with their primary, secondary and tertiary consequences (and) a delimination
of all probable and unavoidable adverse environmental effects, with
suggestions for means of minimizing them”*’. That proposal required further
circulation of assessments to SCAR and governments for comments on their
adequacy. It was, however, rejected by ATCM and replaced by a limited
language recommendation®, containing the Code of Conduct for Antarctic
Expeditions and Station Activities, which provided that ,,in the planning of
major operations in the Antarctic Treaty Area an evaluation of the
environmental impact of the proposed activity should be carried out by the
Antarctic operating organizations concerned”. This evaluation may be
circulated for information through SCAR channels to all states engaged in
Antarctic activities.

In 1985 SCAR again recommended a mandatory environmental assessment
procedure® to the XIII'"* ATCM, but this, likewise, did not achieve consensus.
Instead, more limited recommendations® were adopted by the ATCMs to
ensure that no act or activity having an inherent tendency to modify the
environment over wide areas be undertaken unless appropriate steps have been
taken to foresee the probable modifications and to exercise appropriate
controls with respect to the harmful environmental effects such uses may
have*. Also in planning future activities the question of environmental effects
and the possible impact of such activities on the relevant ecosystems ought to
be duly considered®.

In view of some experts the ATS ,,currently provides no guidance on how
the values of, for example, scientific research, shore-based mineral
development, fishery potential and the conservation of widlife and aesthetic
qualities are to be weighed against one another in circumstances where there
is perceived competition between them... There needs, therefore, to be
machinery for reasoned judgment between alternative uses of the
environment™*. '

According to SCAR proposals, identification and evaluation of alternative
options and possible measures to mitigate the predicted harmful impacts, are
the key issues of an adequate environmental impact assessment which in
Antarctica ought to be a continuing process. The non-governmental Antarctic
and Southern Ocean Coalition (ASOC) considers, that environmental impact
assessment in Antarctica, perhaps more than in any other region of the world,
depends upon continual exchange of information between scientific
investigators, logistics and engineering expert, and policy makers®’.

The inadeaquacies of the framework set up by ATCM recommendations
for the environmental impact assessment and in particular of the Code of
Conduct, were revealed dramatically in situ during the construction of the
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French airfield at Dumont d’Urville on Pointe Geologie®, the Dry Valley
Drilling Project*® and the Ross Ice Shelf Project. Moreover, the
recommendations, including the Agreed Measures and Code of Conduct, are
not applicable to Non-Consultative Parties®.

In this situation, the Consultative Parties took necessary steps towards the
establishment of a comprehensive system of environmental impact assessment
as part of full environmental regulation, including a system of enforcement.
With that aim on mind, in 1983 during the minerals negotiation session held
in Bonn, ASOC proposed the establishement within the ATS of an Antarctic
Environmental Protection Agency®.

As we have seen, in the last three decades both the ATCMs and SCAR
have passed a considerable number of recomendations and guidelines relating
to the environmental impact assessment. These are, however, voluntary codes
of conduct, leaving the interpretation, implementation and enforcement
exclusively to each individual country. Thus, the guiding idea of the authors
of the 1991 Protocol on Environmental Protection was to set up a legally
binding comprehensive system of environmental assessment.

According to the assessment procedures set out in Art. 8 of the Protocol
and reiterated in its Annex I, the activities referred therein ought to be
identified as having: a — less than a minor or transitory impact, b — a minor
or transitory impact, or ¢ — more than a minor or transitory impact. The
assessment procedures set out in Annex I shall apply to ,,any change in an
activity whether the change arises from an increase or decrease in the intensity
of an existing activity, from the addition of an activity, the decommissioning
of a facility or otherwise... Where activities are planned jointly by more than
one Party, the Parties involved shall nominate one of their number to
coordinate the implementation of the environmental impact assessment set out
in Annex I.”” (Art. 8 par. 3 and 4 of the Protocol).

The general principles on the environmental impact assessment formulated
in the Protocol, have been substantiated in eight articles of Annex I, which
contains detailed evaluation procedures set up for each step, beginning with
preliminary stage (Art. 1), initial environmental evaluation (Art. 2) up to the
comprehensive environmental evaluation (Art. 3 and 4). Special attention was
paid in Annex I to the monitoring of key environmental indicatiors, to assess
and verify the impact of any activity (Art. 5), as well as the circulation and
publication of information on environmental evaluations (Art. 6). Annex I
does not apply in cases of emergency relating to the safety of human life or of
ships, aircraft or equipment of high value, or the protection of the environment,
which require an activity to be undertaken without completion of the
procedures set out in this Annex (Art. 7).

The stipulations of Annex I bear distinct traces of the earlier presented
recommendations, which served the authors of its articles as inspiration, source
of information and departure point.
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Conservation of Antarctic fauna and flora

The size of Antarctica, its remoteness, the lack of national jurisdiction and
nature of the benefit which could be promoted, places the wilderness values of
the natural reserve designated by the 1991 Protocol on Environmental
Protection in a class of its own. Its another valuable asset is the status of animal
populations. Despite its climatic hardships, Antarctica has the largest
populations of wildlife left in the world, tens of millions of marine mammals
and birds that are free to migrate, feed and breed, living for centuries in their
natural state. It is feared, however that in few decades Antarctica might remain
the only and least great wildlife sanctuary on our planet.

The fauna and flora of Antarctica present a remarkable contrast between
the sea and the land. The sea is generally extremely rich, while on
land plants strive to maintain a toe-hold, while animals struggle for survival.
The barren parts of the Antarctic continent are barely more hospitable to life
than the Moon or Mars and are extremely sensitive to any external
interference.

The fact that Antarctica presents an opportunity for wilderness
conservation on a hitherto unequalled scale, did not inspire the authors of the
1959 Treaty to anything more than a casual reference to ,,the preservation and
conservation of living resources in Antarctica” (Art. IX par. 1f).

In subsequent years, the Consultative Parties, from their first meeting®, step
by step agreed on partial solutions of the conservation of Antarctic fauna and
flora, stipulated in numerous facultative recommendations of the ATCMs,
including the Agreed Measures and in two conventions on the conservation of
Antarctic seals and marine resources*. The 1964 Agreed Measures for the
Conservation of Antarctic Fauna and Flora*® were frequently praised as one
of the most comprehensive and successful international instruments for wildlife
conservation that have yet been negotiated.

The idea of conservation of wildlife in Antarctica is inseparable from its
complex system of protected areas, which is regulated in Annex V to the
Protocol and from the preserve concept of the World Park®.

The Agreed Measures proclaimed the Antarctic Treaty Area a Special
Conservation Area in recognition of the scientific importance of the study of
Antarctic fauna and flora, their adaptation to their rigorous environment and
their interrelationship with that environment, and in consideration of their
unique nature, circumpolar range, and particularly their defenselessness and
susceptibility to extermination. Specifically, the Agreed Measures deal with
protection of local flora and native fauna, minimalization of harmful inter-
ference with the normal conditions of any mammal or birds or any attempt at
such harmful interference, prohibition of introduction of non-indigenous
species, parasites and diseases, and finally with the central feature of the
Measures, which are the Specially Protected Areas (SPA).
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Annex II to the 1991 Protocol, dealing with conservation of Antarctic fauna
and flora, follows in principle the ideas outlined ealier in the Agreed Measures,
making them now legally binding rules.

In its nine articles, Annex II provides for detailed and strict regulations on
the protection of Antarctic native fauna and flora, prohibiting any taking or
harmful interference, except in accordance with special permits issued under
rigorous procedure (Art. 3). Appendix A to the Annex enumerates the
specially protected species. No less rigorous is the procedure regulating the
introduction of non-native species, parasites and diseases to the Antarctic
Treaty area. Appendix B to the Annex, regulating importation of animals and
plants, allows in accordance with special permits issued under Article 4 of this
Annex to import domestic_plants and laboratory plants including viruses,
bacteria, yeast and fungi. Appendix C provided for special precautions to
prevent introduction of micro-organisms. Nothing in Annex II shall apply to
the importation of food into the Antarctic Treaty area provided that no live
animals are imported for this purpose and all plants and animal parts and
products are kept under carefully controlled conditions and disposed of in
accordance with Annex III to the Protocol, on disposal and waste
management.

Annex II provides for preparation, availability and exchange of
information on specially protected species and relevant protected areas (Art. 5
and 6). Art. 7 confirms the rights and obligations of Parties under the
International Convention for the Regulation of Whaling of 2.XI1.1946.
Art. 8 obligates the Parties to keep under continuing review measures for
the conservation of Antarctic fauna and flora, taking into account any
recommendations from the Committee for Environmental Protection
established by the Protocol. Annex Il contains an emergency clause (Art. 2)
similar to that in Annex 1.

The adoption of Annex II to the Protocol constitutes an important step
toward a comprehensive and compulsory system of the protection of Antarctic
fauna and flora, especially in the light of the fact that the Agreed Measures
did neither receive the approval of the United States, nor became effective
under Article IX of the Treaty?.

Waste disposal and waste management

It was never doubted that Antarctic station operations have a substantial
local environmental effect. One of the most harmful is waste and sewage
disposal. Rubbish dumps have been the object of repeated criticism. One of
the Greenpeace scientific expeditions has indicated that investigation of local
pollution from waste disposal will be on their priority list. Visitors to some
stations decribed the trash heaps there as a ,,dreadful sight”. One tourist
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remarked that it was difficult to determine which was the base and which was
the dump. But allowing for hyperbole, it is generally agreed that there have
been good grounds for criticizing the waste disposal practices of most bases in
Antarctica, some of which have taken on the appearance of sprawling dumps.

A general method of dealing with the problem was to deposit garbage of
various types on the ice in order that it should float off to sea, resulting after
melting in an offshore junkyard extending up to 3 miles from the coast. There
are two dumps on ice-free ground inland from McMurdo, one for burnable
materials. Much of this blows around, contaminating ice-free areas near the
base. Pollution from burned trash produces black smoke and numerous
organic pollutants. Japanese researchers have discovered PCB contamination
near some of their stations presumably the result of burning chloronated
plastics such as polyvinyl chloride without pollution control. Scientists report
also that some birds refuse to migrate because of the available feed dumped
at the stations year round.

It would appear that sewage discharge into the sea is a common procedure
at many stations. Rather late and only few stations have installed sewage plants
and incinerators. Despite repeated requests from the stations personnel,
arriving vessels of various nationalities have continued to dump wastes or
pump bilges into the sea. Some of this is redeposited on the shoreline. In some
instances the environmental impacts were detected in considerable distances
from the bases, not to say about the contamination of the vicinity of the
stations®,

Barnes consideres, that government initiatives ,,could make the Antarctic
a model for disposal of waste so as not to jeopardize scientific, wilderness, and
other values™®.

Alarmed by the growing littering and increasing accumulation of rubbish
and garbage in Antarctica, the ATCMs and SCAR have adopted
a considerable number of recommendations and guidelines relating to waste
disposal®. In September 1988, SCAR approved a report on ,,Waste Disposal
in the Antarctic” following ATCM Rec. XIII — 4. The XV*® ATCM, drawing
on the SCAR report adopted a recommendation®, which sets out agreed
practices regarding waste management planning, waste disposal and adequate
procedures to keep these practices under continuing review to ensure maximum
protection of the Antarctic environment. In that recomendation the ATCPs
pledge to reduce the amount of wastes produced, or disposed of, in Antarctica
to the maximum extent possible so as to minimize impact on the Antarctic
environment and minimize interference with scientific research, or other
legitimate uses of the Antarctic.

The Recommendation also states that Governments must take measures
within their competence to ensure compliance with the agreed practices by all
those subject to their jurisdiction, including both private operations in Antar-
ctica and activities sponsored by Governments. These practices do not prevent
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any Government from applying more stringent standards to Antarctic activities
subject to its jurisdiction. Each Government is encouraged as a matter of policy
to ensure that its nationals and vessels are subject to measures governing waste
disposal in Antarctica that are no less effective in affording protection of the
environment than those applicable to their nationals and vessels outside of
Antarctica. The Consultative Parties reaffirmed the exhortation contained in
the Code of Conduct, that they should continue to avoid the use in Antarctica
of leaded fuels or fuels containing ethylene bromide and ethylene chloride. The
Parties reaffirmed their agreement to encourage the implementation and
application of new and improved methods of waste disposal and the exchange
of information on them,

Some representatives expressed concern about the possible environmental
impacts of wrecked vessels and crashed aircraft, The Meeting noted, however,
that in some cases efforts to remove such craft could resuit in environmental
impacts more significant that non-removal. It stressed that the principal
concern was that possible contaminants, such as fuel, should be removed.

Some delegations raised the issue of whether certain wastes might have
potential historic value. The meeting agreed that such cases could be dealt with
under the existing mechanisms for the designation of Historic Sites and
Monuments.

In further work there was discussion among other on appropriate techno-
logies to conserve energy and water, on incineration technologies, dumping of
wastes at sea, on national waste management plane, a system of classification
of wastes, storage and handling of wastes®.

Efforts to prevent the littering, pollution and contamination of the
Antarctic environment culminated in the adoption of Annex III to the 1991
Protocol on Waste Disposal and Waste Management.

In 13 articles of that instrument a comprehensive legaly binding system was
outlined providing among other for waste disposal by removal from the
Antarctic Treaty area (Art. 2), waste disposal by incineration (Art. 3), other
waste disposal on land (Art. 4), disposal of waste in the sea (Art. 5) and storage
of waste in Antarctica (Art. 6). Art. 7 contains a list of products the
introduction of which to Antarctica is prohibited. The coherent system of waste
management planning, set up in Art. 8 contains a classification of the produced
wastes into five groups®. In order to reduce further the impact of waste on the
Antarctic environment, each Party shall prepare and annually review and
update its waste reduction, storage and disposal, specifying for each fixed site,
for field camps generally and for each ship*. Each such Party shall also prepare
an inventory of locations of past activities, before the information is lost, so
that such locations can be taken into account in planning future scientific
programmes.

The final articles (Art. 9 and 10) provide for circulation and review of waste
management plans and management practices. Art. 12 contains the usual

























































